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The European Parliament has made a first decision about a new
regulation, aiming for better protecting the rule of law in member
states, by possibly employing financial sanctions in case of short-
comings. This reflection explains the difference between the pro-
posed procedure and already existing mechanisms, sheds light on
the background of the new legislation and addresses some of the
questions it may raise related to EU law, member state sovereignty
and its possible effects.

THE ALREADY EXISTING PROCEDURES AND THEIR SHORTCOMINGS

The EU legislation is on its way to adopt a regulation about a brand new
procedure safeguarding the rule of law in member states, titled “Regulation
of the European Parliament and of the Council on the protection of the Union’s
budget in case of generalised deficiencies as regards the rule of law in the Mem-
ber States”." The European Parliament has adopted the text with amendments,

which will now be seen by the Council, and if adopted, will become European law.

' Available from: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=-
COM%3A2018%3A324%3AFIN&fbclid=IwARoNIast6uzrd V7ENxqXmS6S0yNpl61wQT-
paFLRBc7YmeJysDsibfdmySoU.

— Reflection



Those familiar with the EU legal regime may ask the question, why it is need-
ed, and what the difference could be between that and the already existing
“Article 7" procedures.

The existing procedure according to Article 7 of the Treaty on the Euro-
pean Union (TEU) has always been known to be problematic and in practice
it has proven to be impossible to apply effectively. According to the codified pro-
visions, the three-stages procedure require strict and devoted political consen-
sus, requiring two-third majority in the European Parliament, four-fifth majority
in the Council, then unanimity in the European Council, which provides a wide
space of manoeuvring for a member state in question. The results of the proce-
dure are also uncertain: the Treaty talks about restraints in the rights of the mem-
ber state, including a possible loss of voting rights, but practically it is up to the
Council to decide about those (with a qualified majority) in the third stage of the
procedure. Additionally, the whole procedure is vastly political in nature, the Coun-
cil and the European Council making practically political decisions, the European
Court of Justice having no oversight about its substantial parts at any stage, which
may easily raise questions about the legitimacy of any results, especially because
a procedure like this takes place in politically tense situations.

Some of these problems are not only theoretical, but also proven by existing
practice and experience that we can draw from the current two procedures
initiated during 2017-2018, one against Poland by the European Commission,
and the other one against Hungary by the European Parliament. The two gov-
ernments are not only accusing the EU institutions of acting biased towards
them based on unfounded claims, there are also statements about denial of
vote against each other in the second phase of the procedure, where unanimity
is needed at the vote by heads of states or governments in the European Council.
This would make any result of the procedure practically impossible, as the sec-
ond phase, the vote in the European Council would not be successful. There was
an idea raised about conducting the procedure against the two member states
at the same time, so that neither of them may cast a vote on the matter, but this
solution is clearly against the text of the treaty.

Talking about results: as indicated above, the text of the TEU does not specify
what sanctions the Council may apply, thus there is room for different ideas, de-
pending on the decision of the Council in the third stage of the procedure. Inter-
pretation of the text of the treaty may lead to the possibility of withholding EU
funds as well, which would definitely be painful to beneficiary member states,
but a decision like that would probably lead to further debates, provided it could
ever be reached. This gains more and more relevance, as there is a growing con-
sensus about financial consequences being the only possible effective sanction

to member states in violation of EU values.

THE PROPOSED NEW PROCEDURE - DIFFERENCES

The most important difference with the new procedure is that it narrows
its possible base from the wide and still undefined “values of the EU” embodied
in Article 2 of the TEU to “rule of law” requirements related to the use of public
funds. As the text of the proposed regulation says: “principles of legality, imply-

ing a transparent, accountable, democratic and pluralistic process for enacting



laws; legal certainty; prohibition of arbitrariness of the executive powers; effec-
tive judicial protection by independent courts, including of fundamental rights;
separation of powers and equality before the law”. The “generalised deficiency
as regards the rule of law” as a reason for this procedure means a “widespread
or recurrent practice or omission, or measure by public authorities which af-
fects the rule of law”.

These narrowed definitions are more practical, than the vague and wide
description of the TEU, and many earlier European procedures have served
as a practical-interpretational basis, namely earlier infringement procedures
initiated by the European Commission, opinions of the Venice Commission
and judgments of the European Court of Human Rights. While the latter two
are not institutions of the EU but of the Council of Europe, their work is widely
accepted and referred to by the EU institutions and member states, which is in-
dicated by the fact, that during the Parliament’s January decision, a direct refer-
ence to these institutions have been proposed as an amendment by the majority.

Similarly to the reason, the result of this procedure is similarly
narrowed: instead of general limitation of rights of the respective member states, it is
targeted to various possibilities of the European Commission to withhold EU funds.
So the result is clearly of financial nature, which - as indicated above - is consid-
ered to be the most painful to many member states.

The biggest difference lies with the procedure itself. Contrary to the
Article 7 procedure, this one is simple and does not involve politics or interests
of the member states. According to Paras 6-8 of Article 5 of the draft regulation,
the Commission after a consultation period with the member state in question
may trigger - and execute - the sanctions practically by its own decision, while
the Council can stop it within one month by a qualified majority vote. This takes
the form of a Commission proposal for a Council decision, which is, according
to the text of the proposed regulation, “deemed to have been adopted by the
Council, unless it decides, by qualified majority, to reject the Commission pro-
posal within one month of its adoption by the Commission”, with the Council
having the possibility to amend the Commission’s proposal by a qualified major-
ity. The same procedure applies to lifting sanctions, if the Commission agrees
that the deficiency as regards the rule of law has been remedied or has ceased
to exist.

This can easily and correctly be seen as an Article 7 proceeding turned up-
side down: politics and a political decision is applied not to trigger sanctions,
but to stop their application or to lift those sanctions. This will pose a very dan-
gerous challenge to member states, who have so long been trying to hide behind
state sovereignty and the need of a political consensus among the ranks of the

Council, making an Article 7 procedure potentially impossible.

THE FUTURE OF THE PROPOSAL

Will this regulation become law in the end?

First, beside the European Parliament, the Council also has to consent to the pro-
posal (with the amendments adopted by the Parliament), as EU legislative power
is not vested exclusively on the European Parliament, directly elected by EU citi-

zens, but is usually exercised together with the Council, with member states’ gov-



ernments represented by their respective members. The proposal will be subject
to qualified majority vote, meaning that the proposal is adopted if it is supported
by 55% of the member states (15 of the 28 members) which together represent
65% of the total EU population. Looking at the positions and opinions expressed
by member states so far, and considering the fact, that the vote may happen
in the European Parliament’s elections” campaign period, when member state
governments’ politicians would try to project an image of being the guardian of
the fair use of tax money, we can predict that the proposal will pass. Additionally,
it is important to draw attention to the fact, that net contributor member states’
governments will probably feel compelled to support it because of political pres-
sure by their own taxpayers. Currently, looking at the amendment proposals ad-
opted by the European Parliament,” none of those endanger the essential parts of
the new proposal, the most important of which are about possibly strengthening
the role of the Commission, and the creation of a panel of independent experts.
On the other hand, these may meet increased resistance from member states
not supporting the whole idea. This may lead to the legislative process becoming
longer, as these amendments may take the proposal back to a second reading
by the European Parliament and the Council, after the Commission forms it po-
sition on those. At the end of the day, Poland and Hungary, current subjects of
Article 7 procedures, and possibly other corruption-infested or potential sub-
jects of the new procedure will probably resist the proposal (as already indicated
by votes by MEPs from these states), but will hardly raise the level of blocking
minority in the Council, meaning 45% of the member states, or minimum four
member states representing at least 35% of the EU population. (To predict pos-
sible voting results, using different member states’ possible votes, the online
Council voting calculator provides an easy-to-use assistance.)3

Second, even if the proposal passes the Council, it seems to be certain that
some member states will not only attack it viciously on the level of political
communications, but will initiate an annulment procedure against it at the
Court of the European Union, arguing that it is a violation of the founding trea-
ties. In a case like that, the Court may strike down a piece of union legislation,
and this will be the goal of these states to prevent it from entering into force,
or from being applied in practice.

The necessity of an independent actor to identify the “generalised deficien-
cies as regards the rule of law” is an important question, and probably will be
at the centre of criticism by opposing member states, arguing that the European
Commission does not meet these criteria. There may be two ways to remedy
this problem. First, the European Commission’s work shall be assisted by an
independent experts’ panel, created for this reason, which has been adopted
as an amendment by the European Parliament. It is important to add, that
this idea has support for a long time, Manfred Weber, current candidate for

next president of the European Commission and the European People’s Party

? Available from: http://www.europarl.europa.eu/sides/getDoc.do?type=TA&langu-
age=EN&reference=P8-TA-2019-0038.

% Available from: https://www.consilium.europa.eu/en/council-eu/voting-system/voting-
-calculatory/.



has already raised the idea of creating a similar body much earlier,* but now they
can insert it into the context of this new procedure. Second, the decision of the
Commission to trigger the sanctions after the consultation period can be made
subject to judicial overview by the European Court of Justice, which gives not

only an independent, but a judicial revision possibility.

PROTECTION OF...2

Rule of law is of utmost importance to European Union and shall be the same
to its member states. This new procedure may be a useful and effective addition
of the EU toolbox, as it can hurt member state governments, where it causes the
most pain. On the other hand, as budget commissioner Giinther Oettinger has
put it at the time of the parliamentary vote, “It’s not a question of sanctions per
se, it’s a question of the protection of European money”. leaving no doubt about
the main goal of the legislation, not even hidden too well behind the curtain
of principles and values. But probably those interested in strengthening the EU’s
role in safeguarding rule of law within member states would not mind accepting
the need of protection of net contributor member states’ taxpayers’ money as the

price of better protection of rule of law.

* Available from: https;//www.eppgroup.eu/newsroom/news/the-rule-of-law-is-non-nego-
tiable-in-the-eu.
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